EXHIBIT A
Communications between NASD
(including its attorneys) and the IRS




DAVIS POLK & WARDWELL

Date: August 9, 2006
To: Carter C. Hull, Internal Revenue Service
From: Mario J. Verdolini
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well as responsibility for regulation of its broker/dealer members, listed
companies and other market participants. The NYSE Group, Inc. (“NYSE
Group”), NYSE Regulation’s ultimate corporate parent, is a publicly traded
Delaware corporation that was formed as a holding company in 2005 to
accomplish the merger of the New York Stock Exchange LLC (“NYSE”), a floor-
based auction stock market, and Archipelago Holdings, Inc., an operator of an
electronic trading system for matching buy and sell orders automatically. At the
time of the formation of NYSE Group, NYSE separated its existing market
activities and regulatory operations into two newly formed subsidiaries,
respectively NYSE Market, Inc., 2 Delaware corporation, and NYSE Regulation.

Description of the proposed transaction:

In recent years, the SEC has expressed policy concerns regarding both the
conflicts inherent in for-profit exchanges performing regulatory functions and the
inefficiencies of multiple, overlapping self-regulatory schemes. Consistent with
that view, the SEC has encouraged discussions between NASD and the NYSE
Group to combine the oversight activities currently performed by NASDR and
NYSE Regulation, and is an active participant in the current discussions between
the two organizations.

NASD and the NYSE expect that the combination of their respective
regulatory activities will provide significant cost and compliance efficiencies that
will benefit both market participants and the investing public. For example, cost
reductions will likely accrue to NASDR and NYSE Regulation from the
combination of the staffs, technologies, and facilities currently maintained
separately by each. In addition, the firms subject to both NASDR and NYSE
Regulation oversight will be relieved of the administrative and economic burden
of compliance with two independent—sometimes duplicative and potentially
conflicting—regulatory regimes. Further, the combination of regulatory expertise,
technology and data within a single organization should improve the effectiveness
of the self-regulatory system as a whole, to the direct benefit of the investing
public.

The form of the proposed transaction is still subject to discussion between
the management committees of each of NASD and the NYSE. The transaction
may be accomplished by means of a merger of NYSE Regulation with either a
newly created merger subsidiary of NASD, NASD itself, or NASDR. Other
approaches to the combination may also be considered. The combined entity
wonjd he respppsible for the regulation of all U.S. registered broker-dealers doing
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INTERNAL REVENUE SERVICE
TAX EXEMPT AND GOVERNMENT ENTITIES DIVISION
EXEMPT ORGANIZATIONS

TO: Mr. Mario Verdolini
Davis Polk & Wardwell
FAX: 212-450-3969

FROM: Mr. Cartor C. Huil, 1D 50-03480
Phone: 202-283-8908
FAX: 202-283-8937
Office symbols: SE:T:EO:RA:T:2

COMMENTS: Copy of letter to National Assoclation of Securities Dealers,
Inc.

Number of pages (including this coversheet): 8

This comunmication isintmdcdforthesolenseoftheindi\ridmlmmmhisaddressedandmaywnnh
informstio that Is privileged, confidential and exeopt from disclosure undex applicable law. If the reader of
this comym micstion js not the intcnded recipi t or thc employee or agent for delivering the commuuication to
the intcndsd recipient, you are hereby notificd thet any dissemination, distribution, or copying of this
commmmbeition may be strictly prohibited. I you have reccived this copymunication In error, please notify the
gender Imriaediately by telephone, andreturnthecommuniuﬁonatﬂmaddrmabovevi:theUnltedStatcs
Postal Service. Thank you.
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

TAX EXEMPT AND
GOVERNMENT ENTITIES

DIVISION

Date: ' Contact Person:

MAR 13 2007 Carter C. Hull

1D Number:
) 50-03480

Mr. Mario J. Verdolini, Jr. ' Telephane Number.
Davis Polk & Wardwell (202) 283-8908 ;
450 Lexington Avenue . .

New York NY 10017

Dear Mr. Verdolini:
The enclosed copy of a letter is sent to you under the provisions of a Power of Attorney,
Authorizetion and Declaration, oF other proper authorization currently on file with the Intemal

Revenue Service.

i
; Sincerely yours,
Debra J. Kawecki
Manager, Exempt Organizations |
Technical Group 2

Enclosur2:
Copy o letter to National Association of Securities Dealers, Inc.

NASD_DEFS0014848
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE

WASHINGTON, D.C. 20224
TAX EXEMPT AND
GOVERNMENT ENTITIES

DIVISION
Date: MAR 1 3 2007 Contact Person:

- Carter C. Hull

ldentification Number:
50-03480

National Association of Securities Dealers, Inc. Telephone Number:
1735 K Sireet, N.W. (202) 283-8208

Washington, D.C. 20006-1506

Employer identification Number; 53-0088710

Legend:

M = Naticnal Association of Securities Dealers, Inc.

N = NAED Regulation, Inc.

O = Securities and Exchange Commission

P = NYSE Group. Inc

R = New York Stock Exchange, L1.C '

8 = NYSE Regulation. Inc. ) _ 1
m = securities )

n=510t

L
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£ =103 million -
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REDACTED
5,00

175 million : _ "
178.5 million : )
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Dear Applicants:

This letter is in reference to the request dated October 26, 2006, as amended and i .
supplemanied by letters dated November 27, 2006, December 4, 2006, December 22, 2006,
and Febiuary 13, 2007, from the authorized representative of M and N, in which M and N |
requested rulings that the proposed transaction will not affect their exempt status under secﬁph

501{c)(8) of the internal Revenue Code. ' \
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National Association of Securities Dealers, Inc.

Both M and N expect that the consolidation will resuit in an expansion of their member
regulatory operations in furtherance of their exempt purposss. M has represented that O has
encourag:d and publicly supported the proposed transaction and the benefits it is expected to:
produce.

M has represented that P and S have stated that they would not proceed with the
proposed transaction unless M changed its one-member, ohe-vote govemance structure. M
has represented that the govemance reforms required by P and S are intended to minimize
member conflict issues presented by the disproportionate concentration of voting powerin M
presently held by “small firms,” defined in M rules as irms with fewer than a certain number of
represeniatives. M represents that as a result of changes in the m industry over recent
decades, small firms today account in the aggregate for only 12% of registered m
representatives, and only 18% of M's member firm gross revenue, but they -hold more than 80%
of the vot ng power in M.

Acseordingly, M's Board of Goverors has asked its member firms to relinquish their
existing 2bility to vote directly on non-staff seats on M's member Board. A new structure would
be implernented to provide for class voting for specific Board seats. This change in the voting
structure will require an affirmative vote of the members to amend M's bylaws.

M represents that it believes that the member vote required to change its governance

. structure and by-laws, and proceed with the proposed transaction, will not succeed if members
do not perceive that the reduction of their collective vating power — and the transaction as a '
whole — is in their best Interests and the interests of a well-functioning, well-regulated m
industry. In order to improve the chances of a favorable outcome in the member vote and
thereby & chieve the public benefits that O, M, and N believe will accrue from the combination of
member regulatory aclivities, a pro-rata payment will be made to all of M’s members if the
proposet| transaction is consummated. Therefore, M belleves that it is nacessary o make the
payment In order to achieve the proposed govemance reforms and effect the transaction with P.

Accordingly, M represents that if the proposed transaction is consummated, a paymeﬁt
will be paid to each firm that is a member of M, regardless of whethar, or how, the firm votes.’
The payrnent will be made in compliance with the corporate law of the State in which M is
incorpor:ted, and will give rise to taxable crdinary income in the hands of the recipient
members. M expects the payment to its members, as well as other costs it expects to incurin
connection with the proposed transaction, will be supported entirely by the expected, value ofithe
incremental cash flows that will be produced by the proposed transaction, with the remaining
surplus 15 be used to expand its regulatory functions and reduce regulatory costs in support of
its exem)pt purposes. .

expectad value of the proposed eonsolidation, which is attributable to projected costsavings, is
in the range of $g to $. This is in addition to the assets S would transfer to M at their net book
value, an amount M believes reflects the fair market vatue of those assets, and the final amount
of which will be subject to an independent faimess opinion- M represents that it and P have |
agreed t5 structure the proposed fransaction so as to leave the parties in a financially neutral

M has recelved an opinion of an independent valuation firm determining thatllthe ‘

NASD_DEFS0014851
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National Association of Securities Dealers, Inc.

position. Accordingly, M will pay P $s of the projected cost savings, an amount negotiated at '
arm’'s-length to make the proposed transaction financially neutrai to P's public shareholders. M
states thal it will effectively act in a manner similar to a constructive trustee to the remaining S_tl

to $y in transaction value.

In connection with the change in M's member voting rights and to achieve the: :

' goveman:e reform required by Pand Sas 8 condition to the proposed transaction, a.one-time | |
payment s proposed to be made to each member of M in the amount of $v, or approximately :
Sw to 8x in the aggregate, depending on the size of M's membership immediately before the ]‘
closing of the proposed yransaction. M issued a proxy statement to its members describing the .
proposed transaction, including the proposed member payment. Subsequently, M’s ’
membership voted on and approved the govemance reforms described in the proxy statement.
The govermnance reforms — and, indirectly, the proposed transaction — remain subject to

approval by O following a public comment period.

M believes that the payment to members is supported by the transaction value P has
forgone in agreeing to a financially neutral transaction and the remaining transaction value of 5t
to $u exceeds the expected payment to the members. ln addition, the independent valuation'
states that if the parties did not agree to a financially neutral transaction, P would have received
an additional $y 1o $z. By agreeing to enter into the proposed transaction on @ financially
neutral basis, P has forgone any share in the remaining transaction value.

Section 501(c)(6) of the Code provides for the exemption from federal Income tax of

pusiness lpanues. chambers of commerce, real-estate boerds, or boards of trade, not organized

- - i } ! st kmaldas
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or individ ual.

Sextion 1.501(a)-1(c) of the Income Tax Regulations states that the words “private
shareholder or individual” in section 501 of the Code refer to persons having a personal and ‘
e e s et et i ae Aaf tha omanizamn. I
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National Association of Securities Dealers, Inc.

An organization is not exempt under section 501(c)(6) of the Code if any part of the
organization's net eamings inure to the menefit of any private shareholder or individual. ‘An
organization exempt under section 501(c)(6) may not be operated for the profit of its Individual,
members. but members may. nevertheless, receive some kinds of benefits from the !
organization. A finding af inurement is generally pased on a payment being made by'the '
section 5(11(c)6) organization. Section 1.501(a)-1(c) of the regulations defines a private
shareholcer or individual as a person having a personal and private interest in the activities of.

the organ‘zation.

|

Wwitt regard to the payment to M's members, if P made an amm's-length payment to M's
members out of P's own assets, that payment would not constitute inurement of M's eamings.
Although in form the proposed payment to members will be made by M. the paymentis being
made to satisfy a condition 1o the transaction imposed by P and S. The payment to M's
members Is supported by the value forgone by P by its agreeing 1o participate in the proposed
transactcn ona financial neutral basis. The independent valuation shows a transaction value,
after making the $g payment to P, in the range of $tto $u, which M has stated that it will hold
effectivel in a manner similar 1o a constructive trust for use In achieving the purposes of the
proposed transaction. This remaining yalue exceeds the amount that would be peid to M's
members. The payment to M’s members has the same practical effect as payment from Pto:
the members in exchange for their agreement to the govemance reform. -

The effect of the proposed transaction will further M's exempt purpose by producing
benefits ior both the m industry and, by extension, for the public that relies on Mand N to
ensure fzimess in the industry. M's exempt purpose is to address the m industry's need for self-
regulation, and the promulgation and enforcement of business conduct and certain other ethical
rules within the m industry. Therefore, we find that the effect of the transaction as a whole
furthers ''s exempt purpose under section 501(c)(6) of the Code.

Thercfore, based on the facts submitted by M and N, we do not find that there vas a
payment from a section 501(c)(6) organization to a shareholder or individual and thus there can
be no inurement. This is based on our understanding that the payment to M’s members will be
made frcm vajue created by the transference of the regulatory functions from S to M. P could
have retained this value but chose 1o have it distributed to M's members. M has indicated that,
while it will receive the value, part of the value M holds is In @ manner similar to a constructive
trustee for the benefit of M's members and to make the payment from P that is necessaryto
effectuals the transference of the regulatory functions. !

rccordingly, based on the facts and circumstances conceming the proposed transaction,
we rule 'hat the proposed transaction will not affect M's or N's tax-exempt status under section
501(eXE) of the Code. i p

This ruling will be made available for public inspection under section 6110 of ﬂ|'le Coda=|
after certain deletions of identifying information are made. For details, see endoseéi Notice 437,
Notice ¢ Intention to Disclose. A copy of this ruling with deletions that we intend to meke
availabke for public Inspection is attached to Notice 437. [f you disagree with our proposed

deletions, you should follow the instructions in Notice 437.

NASD_DEFS0014853
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Nationa! Association of Securities Dealers, Inc.

i I
This ruling is besed on the facts as they were presented and on the understandi!pg that |
there will he no material changes in these facts. Any such change should be reported to the
Ohio Tax =xempt and Government Entities (T E/GE) Customer Service Office. Because it could
help resolve questions conceming your federal income tax status, this ruling should be kept in!
your penT anent records. Pursuant to a Power of Attomey on file in this office, @ copy‘: of this
ietter is being sent to M's and N's authorized representative. : .
| )
Excipt as we have specifically ruled herein, we exprass no opinion as to the '
consequences of this transaction under the cited provisions or under any other provision of the’
]

Code. ‘

This ruling is directed only to the organizations that requested it. Section 61 10(k)(3) of the
Code provides that it may not be used or cited as precedent. . ‘

If thare are any questions about this ruling, please contact the person whose name and :
telephonsz number are shown in the heading of this letter. )

Sincerely yours,
Debra J. Kawecki

Manager, Exempt Organizations 1
Technical Group 2
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